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OP1 NI ON

McMurray, J.



This is a contract action based upon an all eged breach of a
term nation of enpl oynent contract by the defendants. The case was
tried before a jury and a verdict was rendered in favor of the
plaintiff awardi ng damages in the anount of $25,840.00. Judgnent
was duly entered thereon. The defendants appeal. W affirmthe

judgnent of the trial court.

The plaintiff was an enpl oyee of the defendants as the "human
resources director.” Sonmetine in 1992, the plaintiff was inforned
that there were problenms with his job performance and that he was
to be term nated. The defendants had a corporate policy whereby
term nated, salaried enployees were entitled to a severance
package. M. Hnes, president of Dico Tire and M. Hester
negoti ated a rather generous severance agreenent. The agreenent
was reduced to witing. It was signed by both M. H nes and M.
Hest er. Apparently both signed the docunent before a notary

public. The last provision in the agreenent provided as foll ows:

You may accept this offer by signing this letter and the
encl osed rel ease before a Notary Public and returning the
encl osed release to ne in the envel ope provided.

The letter was signed as "Accepted this 7th day of Septenber,
1993." Apparently the release referred to in the letter was not
signed by M. Hester nor demanded by M. Hines. M. Hester

testified that he, M. Hnes and the notary publics were all



present when the letter was signed. M. Hester further testified
that he was never presented a release to be signed. M. Hines, in
his testinony, confirmed that he had never presented a release to

M. Hester for execution.

M. Hones testified that he negotiated the agreenent with M.
Hester. He stated that M. Hester kept the original and he a copy
whi ch he secreted in his desk drawer files. He explained that his
pur pose i n keepi ng the agreenent a secret was because it was beyond
the normal enpl oynment policy of the conpany and that he didn't want

ot her peopl e, subordinates, to have access to it.

The defendants perforned under the agreenment as signed until
| ate 1993. Thereafter, they refused to honor the agreenent. This

action resulted.

The existence and terns of the agreenent were subsequently
di scovered by M. Harlan Smth, acting president of Dico Inc. M.
Hines testified that M. Smth instructed him to have a new
agreenent drafted. A new agreenent was drafted after the original
had been signed but the new agreenent was not executed by M.

Hest er.

The defendants defended the action, generally stated, on the

grounds that no valid contract exi sted between themand M. Hester.



At the close of the plaintiff's proof and again at the close of the
def endants' proof, the defendants noved for a directed verdict on
t he ground t hat there was no consi deration to support the contract.
The notion was deni ed and, as noted above, the jury resolved the

issues in favor of the plaintiff.

The def endants seasonably filed a notion for a newtrial. One
of the grounds recited in the notion for newtrial was that there
was a | ack of consideration between the parties to the separation

agreenent executed by Robert H nes and Gayl ey Hester.

It is this issue that is presented to this court for review,
i.e., "Did the trial court err in denying defendants/appellants'
nmotion for a directed verdi ct because there were no di sputed i ssues
relating to the fact that M. Hester failed to supply the requisite
consi deration enbodied in the purported Septenber 7, 1993 letter

agr eenent ?"

W review this case under the followng well-established
standards: In ruling on a notion for directed verdict, the court
nmust take the strongest legitimte view of the evidence in favor of
the non-noving party. In other words, the court nust renove any
conflict in the evidence by construing it in the |ight npst
favorable to the non-novant and discarding all countervailing

evi dence. The court may grant the notion only if, after assessing



the evidence according to the foregoing standards, it determ nes
that reasonable mnds could not differ as to the conclusions to be
drawn from the evidence. If there is any doubt as to the proper
conclusions to be drawn from the evidence, the notion nust be

denied. See Holnes v. Wlson, 551 S.W2d 682, 685 (Tenn. 1977) and

Gann v. International Harvester Co. of Canada, Ltd., 712 S.W2d

100, 105 (Tenn. 1986).

The trial court was of the opinion that there was sufficient
proof to submt the case to the jury. 1In a colloquy between the
court and counsel at the tine if the defendants' renewal of their
notion for directed verdict at the close of all the proof the court
stated: "The court is going to rule that consideration is not the
question, as | stated. The question is whether or not there was a
fulfillment of the total neeting of the mnds when signing a

rel ease and sending it in at the sane tine. ..."

Upon review of the evidence, we agree with the court's
observati ons. There is sufficient evidence to infer that the
def endants' agent, M. H nes, acquiesced in the failure of the
plaintiff to execute and deliver a release to the defendants. W
further find that there is sufficient evidence in the record to
support a finding that the defendants thensel ves acqui esced in the

agreenent as witten by performng a substantial part of the



contract. Thus, we find that there is material evidence to support

the verdict of the jury.

Accordingly, the case if affirmed in all respects. Costs are
taxed to the appellants and this cause is remanded to the tria

court for the collection thereof.

Don T. McMirray, J.

CONCUR:

Her schel P. Franks, J.

Cifford E. Sanders, Sp. Judge
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ORDER
This appeal cane on to be heard upon the record from the
Circuit Court of Anderson County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.
Accordingly, the case if affirmed in all respects. Costs are
taxed to the appellants and this cause is remanded to the tria

court for the collection thereof.

PER CURI AM






